N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN Dl VI SI ON

| VY BLOUNT,
Pl ai ntiff,

VS. No. 02-2813 V
D. CANALE BEVERAGES, | NC.,
CHRI S CANALE, Owner,

ROGER TAYLOR, Supervi sor,
RI CHARD CARUSO, District
Manager, TOM WOODS, Vice
Presi dent, and D. CANALE,

N N N N N N N N N N N N N N

Def endant s.

ORDER GRANTI NG DEFENDANT’ S MOTI ON FOR SUMVARY JUDGVENT

Plaintiff Ivy Blount, an African-Anrerican male, sued his
enpl oyer, D. Canal e Beverages, Inc. (“D. Canale”) and individual
defendants, Chris Canale, Roger Taylor, Richard Caruso, and Tom
Wods (“defendants”), alleging that D. Canal e di scri m nated agai nst
himon the basis of his race and disability in violation of Title
VII of the Gvil Rights Act of 1964 as amended, 42 U.S.C. § 2000e
et seq. (“Title VI1”) and the Americans with Disabilities Act
(“ADA’); that D. Canale retaliated against him in violation of
Title VII; and that defendants termnated his enploynment in

violation of 42 U. S.C. § 1981.' The parties have consented to

! Blount originally filed this action pro se alleging
racial discrimnation and retaliation pursuant to Title VII, 42
U S C 8§ 2000e of the Gvil R ghts Act of 1964 as anended. In
addition, he alleged conspiracy, defamation, equal rights
viol ati ons, and unl awful enploynent practices in violation of the
Equal Pay provision of the Fair Labor Standards Act, the ADA, and
42 U.S.C. 88 1981, 1985, 1986. By order of the court, however,



trial before the United States Magistrate Judge, pursuant to 28
US C 8§ 636(c). Now before the court is a notion for summary
judgnent filed by D. Canal e and the individual defendants. For the
reasons that follow, D. Canale’s and the individual defendants’
notion for sunmary judgnent is granted.
BACKGROUND AND UNDI SPUTED FACTS

At the outset, the court nust address three i ssues concerning
Bl ount’ s Response to the Defendant’s Mdtion for Sunmmary Judgnent
and his acconpanying affidavit. First, the court notes that the
Affidavit of lvy Blount contains many statenents that contradict
Bl ount’ s prior sworn testinony given at his deposition on August 7,
2003. “[A] party cannot create a genuine i ssue of material fact by
filing an affidavit, after a notion for summary judgnent has been
made, that essentially <contradicts his earlier deposition
testinony.” Penny v. United Parcel Serv., 128 F.3d 408, 415 (6th
Cr. 1997) (citing Reid v. Sears, Roebuck & Co., 790 F.2d 453, 460
(6th Cr. 1986)); see also Davidson & Jones Dev. Co., 921 F.2d
1343, 1352 (6th Cir. 1991) (“[l]t is 'accepted precedent’ that
after a notion for summary judgnent has been filed . . . a factua
issue may not be created by filing an affidavit contradicting
earlier deposition testinony.”). Accordingly, the court will not

reject Blount’s entire affidavit but will disregard any portions

his clains for relief under the Fair Labor Standards Act were

di sm ssed. Furthernore, the court disnmissed all clains that the
def endants acted under color of state law, all clains asserted
under 42 U . S.C. 8 1981 except for term nation of enploynent; al
clainms asserted under 42 U S.C. 88 1985 and 1986; all clains for
defamation; all clains for religious discrimnation; all clains
associated with “redlining;” and all clains asserted under Title
VIl and the ADA agai nst Canal e, Wod, Caruso, and Taylor in their
i ndi vi dual capacities.



thereof that are inconsistent with his sworn deposition testinony.
Second, any of Blount’s responses to D. Canale’'s Statenent of
Undi sputed Material Facts that are i nconpl ete or non-responsive to
the actual undisputed fact alleged will be deemed undi sputed for
purposes of this notion.? Finally, Blount’s affidavit contains
several statenments that are inadm ssible hearsay. When deci ding
nmotions for summary judgnents, courts should not consider
af fidavits “conposed of hearsay and opi ni on evi dence” because they
do not satisfy the “personal know edge” requirenment set forth in
Rule 56(e) of the Federal Rules of GCvil Procedure. State Mutual
Life Assurance v. Deer Creek Park, 612 F.2d 259, 264 (6th Gr.
1979) (citing Febp. R Cv. P. 56(e)). In keeping with precedent,
this court will not consider any i nadm ssi bl e hearsay contained in
the Affidavit of Ivy Blount.

Wth the foregoing principles in mnd, the court finds that
the follow ng facts are undi sputed for the purposes of this notion.
D. Canale is a private corporation that distributes and markets
beverages, including Anheuser-Busch beverage products, in and
around the Menphis area. (Defs.’ Statenent of Undi sputed Materi al
Facts at 1 1, 2.) In 1987, D. Canale hired Blount as a night
war ehouse worker to load trucks. (Id. at  10.) After working as
a warehouse worker for approximtely two and a half years, Bl ount

transferred to a day-shift forklift driver position. (Id.) Blount

2 Blount did not respond to the foll owi ng paragraphs
included in D. Canal e’ s Statenent of Undi sputed Material Facts:
1-4, 7-11, 13-15, 17-20, 25-30, 32-37, 39-41, 43, 45-47, 51-54,
57-68, 70, 72-74, 76-78, 82-84, 87, 89, 92-93, 96-102, 106, 111-
12. Additionally, Blount |ists paragraphs 75, 80, and 103 of D.
Canal e’ s Statenent of Undi sputed Material Facts as disputed but
does not actually respond to explain why they are undi sputed.
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wor ked as a forklift driver until he was pronoted to a nerchandi ser
position in 1995 or 1996. (I1d.) In 1999, Blount becane a route
sal es person. (Id. at § 11.)

As a route sales person, Blount’s duties entailed selling
beverage products to retail clients such as gas stations,
restaurants, grocery stores, and conveni ence stores froma stocked
truck along assigned routes. (rd. at ¢ 15.) Subject to a
supervisor’s inventory check, Blount was also responsible for
determ ning the products and quantity of products that were to be
| oaded onto his truck. (I1d.) \When servicing a client’s store,
Bl ount’s duties included neeting with the client’s managenent to
sel | beverage products; mai ntai ning pronotional di spl ays;
inventorying and replenishing the client’s beverage stocks; and
rotating the client’s beverage stock to ensure that beverage
products with the shortest remaining shelf liferemaininthe front
and are renoved and replaced if not sold before the product’s
expiration date. (Id. 1 17.) As a route sales person, Blount used
t he knowl edge he obt ai ned as a nerchandi ser to enphasi ze t he use of
poi nt - of - purchase and other pronotional practices to increase
product sales. (Pl.’s Mem of Lawin Supp. of Resp. to Defs.’ Mot.
for Suitm J. at 2.) Blount was paid on a commi ssion basis only.
(Defs.” Statenent of Undi sputed Material Facts, Ex. 3 at § 12.)

Blount <clains that as a route sales person he was
di scri mi nated agai nst, retaliated agai nst, harassed, and eventual |y
term nated on the basis of his race and disability. Blount filed
his first charge of discrimnation and harassnent with the EECC and
Tennessee Human R ghts Conmi ssion on August 22, 2001, all eging that

he had first informed the managenent of D. Canale that his



supervisor had discrimnated against him and harassed him in
Cctober of 1999° and that he was subsequently placed under a
di fferent supervisor in August, 2000. (Id., Ex. Blount 3 at 1.)
Bl ount asserts that beginning in 1999 two Caucasi ans, Victor
Nul I and Andy Anderson*, harassed hi m because he was selling too
much beer, knew better ways to increase the sale of beer, sold
ei ghteen packs of beer in predom nantly African-American areas
confronted them about not doing their job, and questioned them
about placenent of point-of-sale marketing itenms in predom nantly
African- Anrerican stores. (Defs.’ Statenent of Undi sputed Materi al
Facts at § 98; Blount Dep. at 153-55.) Bl ount clains that
ani nosity devel oped between him and the other enployees that he
worked with on his first route because Blount would “chastise[]
t hem about not doing their job” and because he knew “the things
that help sell beer.” (Blount Dep. at 153, 166.) Additionally,
Bl ount clainms that Null and Anderson woul d “play ganmes” with hi mby
pulling him out of one store to make unnecessary deliveries to
ot her stores. (Id. at 157.) As aresult of the all eged harassnent
that Blount clains he experienced while he worked under Null and
Ander son’ s supervision, Blount accused Null of being a racist and

asked himif he “ha[d] sonethi ng agai nst bl acks” or agai nst Bl ount.

% Blount’s charge of discrimnation was conclusory and
failed to state specific acts of discrimnatory behavior that
occurred before COctober, 1999. Furthernore, in Blount’s
deposition, he failed to reveal any specific instance of
di scrimnation occurring prior to that date. (See Blount Dep. at
147-48.)

* Null and Anderson were Blount’s team | eader and assi stant
team | eader, respectively, before Blount’s route changed.
(Defs.” Statement of Undisputed Material Facts at  14.)
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(Bl ount Dep. at 160.) The exchange led to intervention by D
Canal e managenent and the all eged harassnent becane | ess frequent
but did not cease. (Id. at 161-62.)

Bl ount’ s route changed in August of 2000 because he bid for
and was awarded a different route. (Defs.’ Statenent of Undi sputed
Material Facts at 9§ 28.) Blount’s new route had different
supervisors. Thus, Richard Caruso, a Caucasi an, becane Blount’s
new district nmanager; Roger Taylor, an African-Anmerican, becane
Blount’s new team |eader; Derrick Mster, an African-Anerican,
became Bl ount’s new assistant team | eader; and Norman Smth, an
African- Anerican, eventually becane Bl ount’s hel per. (rd. at ¢
29.) Blount clains that he was |abeled as a troubl emaker on the
new t eam because of his conplaints to D. Canal e managenment about
harassnment. (Bl ount Dep. at 163.)

Blount clains that he was discrimnated against in August,
2000 when D. Canal e required i medi ate rei nbursenment from himfor
a payroll overpaynent of $400 that it did not require from other
enpl oyees. (Defs.’ Statenent of Undisputed Material Facts at 11
21-26.) Al though Bl ount acknow edged that he was unaware of any
ot her enpl oyee m st akenly over pai d wages who was permtted to repay
the extra amount in installnments, he clains that D. Canale was
retaliating against himand “tricking” himby maki ng himrepay the
$400 i nmedi ately before the Labor Day holiday weekend. (Id. at ¢
22; Pl. s Resp. to Defs.’ Statenent of Undi sputed Material Facts at
1 22.) He clained that it was a trick because Wod told himthat
he earned t he noney by working twenty one days strai ght when he was
a nerchandi ser. (Pl.”s Resp. to Defs.’” Statenment of Undisputed

Material Facts at 9§ 21.) Caruso, Blount’s district nanager,



however, authorized a $200 loan for him that sane week, and D.
Canal e | oaned Bl ount $1000 i n Novenber, 2000. (Defs.’ Statenent of
Undi sputed Material Facts at 1 26-27.)

Blount also alleged in his first EEOC charge that Roger
Taylor, his African-American supervisor on the second route,
repeatedly called hima “field nigger” from March 19, 2001 until
July 26, 2001.” (1d., Ex. Blount 3 at 1.) Although it is unclear
when D. Canale first becane aware of Blount’s allegation that
Tayl or was maki ng i nappropriate racial remarks,®> Tom Wods, Vice-
President of D. Canale, nmet wth Blount and his clinical
psychol ogi st Linda Shissler on August 31, 2001 to discuss the
al | eged harassnent that Blount was experiencing.® (Id. at T 50.)
During the neeting, Blount conplained that Taylor had called hima
“ni gger” on four occasions, that he felt pressured on the job, and
that co-workers were jeal ous of hi mbecause of sales. (1d. Y 51.)
However, Blount adnmitted that he had al so used the word “nigger”
and admtted calling Taylor a “nigger” after Taylor said he was a
“house nigga.” (I1d. at Y 103, 104.) Blount also acknow edged
that Taylor referred to hinself as a “house nigga.” (Id. at 1
102.) Moreover, Blount stated that he did not inmediately tel
Taylor to stop, nor did he contact managenment regarding Taylor’s
use of the word “nigger” prior to filing his first EEOC charge;

however, he clains that the harassment was comon know edge. ( Id.

> Blount alleged that he had conpl ai ned about the
harassnment for nonths before Wods arranged to neet with him
(Aff. of Blount at T 25.)

® The neeting al so addressed threats of violence that
Bl ount had allegedly nmade to other enployees at D. Canal e.
(Defs.’ Statenent of Undisputed Material Facts at § 50.)
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at T 105; id., Ex. 1 at 187.)

When Woods i ntervi ewed Tayl or concerning Blount’s al |l egati ons,
Tayl or denied calling Blount a “field nigger,” but admtted that he
had made a comment in June of 2001 to a group of African-Anerican
enpl oyees, including Blount, that unl oadi ng cases of beverages was
the work of “field niggers” and “house niggers.”’ (Id. at Y 54.)
Tayl or was subsequently given a formal letter of reprimnd and
war ned that any “such unprofessional behavior in the future would
result in further disciplinary action including possible
termnation of his enploynment.” (1Id. 1 56.) Blount clains that he
was never infornmed that Wwods had taken any corrective neasures
after the neeting and that the harassment continued. (Blount Aff.
at 11 5, 6, 7.)

During the period of March 19, 2001 and July 26, 2001, Bl ount
all eged that he experienced other forns of discrimnation in
addition to Taylor’s racial slurs. Blount clains that D. Canal e
guestioned his beverage delivery volume and refused to provide
relief labor on his delivery routes, particularly on one occasion
when t he tenperature was ninety-five degrees. (Defs.’ Statenent of
Undi sputed Material Facts at 97 31, 99; Blount Dep. at 240.)
Bl ount, however, could not identify any other simlarly-situated
Caucasi an who received help. (Id. at § 32.) I n August of 2001,
Bl ount cl ai med t hat when he asked Caruso to provi de assistance with
his route because he had additional stops to nmke, Caruso

threatened to cut his route short. (Pl.’s First Arended Conpl ai nt

7 On July 26, 2001, Taylor told Blount that he would stop
calling him*“field nigga” because he “m ght take offense to it.”
(Defs.” Statenment of Undisputed Material Facts at  106.)
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at T 14.) Bl ount clainmed that Taylor also harassed him on his
second route, as Null and Anderson had done on the first, because
he was selling too much beer, which, consequently, would require
Taylor and others to work past 4:00 PM (Defs.’” Statenent of
Undi sputed Material Facts at  101.)

Bl ount asserts that D. Canal e renoved the water jug fromhis
truck at a tine when the tenperature was between 90 to 100 degrees.
(Blount Aff. ¥ 23(e).) He clains his supervisors would wite his
name on returned products. (Id. at § 23(f0.) He clainms that his
supervisors secretly kept beer in their offices until it becane
outdated in an effort to get himtermnated. (1d. at Y 23(g).)
Finally, Blount clains that he was discrimnated against in
retaliation for accusing his first supervisor of racial
discrimnation. (Id., Ex. Blount 3 at 1.)

Al t hough Bl ount clains that he knew how to i ncrease the sal es
of D. Canale’s products and would win prizes for selling the nost
beer, his performance of other duties as a route sal es person was
not always satisfactory. (Bl ount Dep. at 175-76.) Between the
period of Mrch 19, 2001 and July 26, 2001, D. Canale issued
several warnings to Blount regarding his practices as a route sal es
person. Sales manager Chris WIllianms issued a warning letter on
Cctober 6, 1999 for Blount’s refusal to pick up out-of-date
products at a client’s store and indicated that Blount would be
subject to disciplinary action if he commtted “any further acts of
i nsubordi nation or refusal to carry out a direct order.” (Defs.’
St atenent of Undi sputed Material Facts, Ex. Blount 12 at 1.) A
January 28, 2000 warning | etter addressed deficiencies in Blount’s

di splay tracking. (1d., Ex. 11 at 1.) On May 30, 2001, Bl ount



received a formal witten warning for failing to followD. Canale’s
rotation policy. (1Id. at f 30.)

Before Blount filed his first charge of discrimnation with
the EEOCC, D. Canal e asserts that on August 6, 2001 its managenent
recei ved a nessage from Bl ount asking to speak with the president
about harassnment and discrimnation. (Defs.” Statenent of
Undi sputed Material Facts at  33.) The president, Chris Canal e,
was out of town and Wod responded to Blount’s conplaint on his
behal f. (1d. at 1Y 34-35.) Wod began to investigate Blount’s
al  egations by contacting himand requesting a neeting at the end
of the day to address Blount’s concerns. (Id. at 36.) Although
Bl ount agreed to neet with Whod, Blount nade no effort to talk with
Wod at the end of the workday and clainmed that he could not talk
wi th Whod because “the tricks and harassnment eventually took its
toll” on him (Pl."s Resp. to Defs.’ Statement of Undisputed
Material Facts at  38.)

The next day, on August 7, 2001, Blount contacted Wod and
i nformed him that he was sick and would not be comng into work
because he was going to see a doctor. (Id. at T 39.) After Wod
expressed his desire to neet with Blount to discuss his concerns,
the two agreed to neet when Bl ount returned to work. (Id.) Blount
did not return to work that day or the next. (rd. at ¢ 40.)
| nstead, on August 8, 2001, Blount’s clinical psychol ogist, Linda
Shi ssl er, faxed Wod a nessage requesting that Bl ount be placed on
nmedi cal | eave because she was “concerned for [Blount’s] safety and
for the safety of other enployees of D. Canal e” and was going to
refer himfor evaluation for hospitalization. (Id., Ex. 3D at 3.)

Dr. Shissler’s nessage al so indicated that Blount’s condition was
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tenporary and that she expected himto return to “full capacity in
the future.” (Id. at § 41.) Subsequently, Dr. Shissler called
Wod to inform him that Blount had “hom cidal tendencies” toward
his team | eader, Roger Taylor. (1d. at T 42.)

As aresult of Dr. Shissler’s tel ephone call and facsim | e and
runors at D. Canal e, Wod and Caruso began to investigate whet her
Bl ount actually had threatened any of D. Canale’ s enployees with
violence. (I1d. at f 43.) Caruso and Wod received reports from
several of its enployees that Bl ount had made threats of viol ence,
including the threat “I’"mgoing to kill the nother fuckers,” which
was made while Blount was holding a gun. (Defs.’” Statenent of
Undi sputed Material Facts at 9§ 44.) As a result of their
i nvestigation, Wod notified Blount by a |letter dated August 22,
2001 that he was placing Blount on suspension pending further
I nvestigation. (Id. at § 45.)

Wod suspended Bl ount on the sane day that Blount filed his
first Charge of Discrimnation with the EECC. Bl ount clains that
Wod suspended him in retaliation for filing charges of
di scrimnation. However, Wod denies that he knew that Bl ount was
going to file charges that day or that he intended to fil e charges
at all. (1d. at T 47.) At the August 31, 2001 neeting of Wod,
Blount, and Dr. Shissler, Wod discussed Blount’s threats of
violence in addition to his clains of discrimnation. (Id. at 50.)
Bl ount deni ed that he ever threatened to kill anyone or threatened
his co-workers and clains that Wod indicated no concern for his
safety at the meeting. (Id. at § 52; Aff. of Blount at § 1, 25.)
As a result of Blount’s denial, Wod re-interviewed the enpl oyees

that reported threats of violence, and they confirned their earlier
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reports. (Defs.’ Statenent of Undi sputed Material Facts at § 53.)
Bl ount remai ned on nedi cal | eave of absence and on suspension from
D. Canale after the August 31, 2001 neeting, and Wod ceased
i nvestigating Blount’s alleged threats of violence. (I1Id. at T 57.)

From the period of October 31, 2001 to Decenber 31, 2001,
Bl ount was on nedical |eave and under the psychiatric care of Dr.
Teji nder Sanai at Charter Lakesi de Behavioral Health Hospital for
treatment of nmjor depression. (Defs.’” Statenent of Undisputed
Mat erial Facts, Ex. 2D at 1.) Blount clains that during that tine
he was not able to handle “any personal business whatsoever”
because he was stressed out and not functioning properly. (Bl ount
Dep. at 247.) Blount was al so under nedication. (Id.) Although
he asserts that he could not handle his own affairs during this
period, he attenpted to obtain workers conpensati on t hrough a wonan
nanmed Leann® who worked for D. Canale’'s workers’ conpensation
carrier. (Id. at 1 58.) Bl ount asserts that Leann denied his
wor kers’ conpensation claim based on statenents Wod nmade to her
concerning the uncertainty of Blount’s enploynent status. (Id. at
19 58, 59, 60.) Blount clains that the denial was nade in
retaliation because Leann woul d not discuss the reasons for the
denial and would not review Blount’s nedical records upon his
request. (Id. at § 63.)

Wi | e Bl ount was suspended and on nedi cal | eave i n Novenber of
2001, the managenent at D. Canal e di scovered sone irregularities in
t he accounting practices of route sal es persons and began an audit

to determine the source of the irregularities. (Defs.’ Statenent

8 Leann's last nanme is not provided in the record.
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of Undi sputed Material Facts at § 64.) The audit reveal ed that two
route sal es persons and a team | eader had mani pul ated their route
docunentation in order to pocket overcharges billed to the
custoner; accordingly, D. Canale term nated those enpl oyees. ( Id.
at 71 65, 66.) In Decenber of 2001, D. Canale |aunched a nore
extensive audit of route accounting by its sales staff and
di scovered several sales enployees with irregularities in their
route accounting and settlenent of accounts.® (Id. at 1 68.) D.
Canal e di scovered that Bl ount’s accounts were anongst t hose show ng
irregularities. (Id. at 69.)

On January 2, 2002, Blount returned to D. Canale and wanted
to speak with the president because he had been rel eased to return
towrk. (Id. at § 73.) Wod arranged for Blount to cone back and
meet with the president the next day because the president was out
of the office. (1d.) On January 3, 2002, Blount nmet with the Wod
and the president and presented two letters to themconcerning his
release to return to work. (Id. Y 4.) The first letter was from
his psychiatrist, Dr. Sanai, releasing him to return to work
W thout restriction effective January 1, 2002. (1d.) Although the
letter was dated October 31, 2001, Blount had not previously
provided the note to D. Canale. (Id. at § 75.) The second letter
was dated January 2, 2002 and witten by Bl ount’s psychol ogi st, Dr.

Shissler. (1Id. at 1 74.) Dr. Shissler’'s letter contained four

° D. Canal e discovered that sonme enpl oyees were posting
unsi gned tickets for overages (product that was paid for but not
delivered) at the end of the day to correct the overage on their
truck and reduce the total dollar anpbunt in receipts accountable
during settlenment, and pocketing the difference. (Defs.’

St at enent of Undi sputed Material Facts at § 68.)
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recommendations regarding Blount’s return to work: (1) that Bl ount
should work a halftinme schedule that would allow himto “rebuild
his strength and allow himto readjust to the work environnent;”
(2) that Blount should be restricted fromdriving conpany trucks
due to side effects of his nedication; (3) that Bl ount should not
return to a sales position because of his “inability to tolerate
the whins, noods, or negative feelings of others;” and (4) that
Bl ount’ s i medi ate supervisor should serve as an internmediary for
any communi cati ons between Tayl or or Caruso and Blount. (Id. at
76; I1d., Ex. 2E at 1.)

During the neeting, Blount informed the president that he had
not received his long-termdisability check. (1Id. at {1 78.) The
president instructed Wod to look into the matter and i nforned
Bl ount that he would need a few days to consider the information
that he had provided during the neeting and woul d contact himat a
| ater date. (rd. at § 77.) Wod responded by calling UNUM
Provident (“UNUM ), the disability insurer, and requesting that the
checks be issued to Blount. (1d. at § 79.) Blount subsequently
received long-term disability insurance benefits for part of the
nont hs of Novenber and Decenber of 2001, even though he had been
working during those nonths at a CGoldsmth's departnent store
wi thout informng D. Canale or UNUM (Id. at Y 80; id., Ex. Bl ount
22.) Blount asserts that Wod nust have been the original cause of
the delay of receipt of long-termdisability benefits because the
check was issued shortly after Wod placed a call to UNUM (I1Id. at
1 81.)

After Blount began to receive his check for long-term

di sability, the managenment of D. Canal e attenpted to contact hi mon
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January 17, 2002 to schedule a neeting to discuss discrepancies in
his route accounting. (rd. at ¢ 82.) Shortly thereafter, Dr.
Shi ssl er sent Wod a facsim| e suggesting jobs Blount felt he could
performpending his return to his sales position; however, it was
several days before Blount responded to D. Canal e nanagenent’s
efforts to contact him (1Id. at 1Y 83, 84, 85.) On January 23,
2002, Wod net with Blount to discuss the irregularities in his
route accounting.® (1d. at § 86.) Wod rem nded Bl ount that he
was still suspended, proceeded to show Blount the questionable
i nvoi ces, and asked himto explain the discrepancies. (Id. at ¢
87; Blount Dep. at 283.) In response, Blount told Wod that if
there was a problemwith his route accounting, Wod should *“get
wi th whoever settled [him up.” (Defs.’” Statenent of Undi sputed
Material Facts at § 88; Blount Dep. at 277.) Blount refused to
di scuss the invoices any further, wal ked out of the neeting, and
left the prem ses wthout explanation. (Defs.” Statenment of
Undi sputed Material Facts at  88.)

After the neeting, Wod contacted the ni ght conputer nanager
concerning Blount’s route accounting and reviewed the policies and

practices addressing the adjustnent of daily product and receipt

1 |In his affidavit, Blount asserted that he was not
informed of any irregularities in his route accounting. He
claimed that Wod nerely asked hi m questions about old records
and old transactions. He asserts that in response, he politely
responded to his questions and imedi ately left the prem ses
because he was on suspension. (Aff. of Blount at § 13.)

Bl ount’ s deposition, however, contradicts the assertions nade in
his affidavit; therefore, paragraph 13 of Blount’s affidavit wll
be di sregarded by the court for purposes of this notion.
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accounting for route sales persons.* (1d. at 1 90.) He determn ned
that Bl ount was the source of the inproper accounting. (Id.) On
January 26, 2002, Wod notified Blount by letter that the decision
had been nade to termnate his enploynent effective January 25,
2002 for accounting irregularities and for making threats of
vi ol ence against D. Canale and its enployees. (I1d. at f 91; id.

Ex. 3G at 1.)

As a result of inproper accounting practices, D. Canale
termnated a total of eight Caucasian enpl oyees and five African-
American enployees during the period of Novenmber 2001 through
January 2002. (I1Id. at § 70.) Oher persons, including those who
are not menbers of a protected class, were termnated prior and
subsequent to Blount’s termnation for their involvenent in
accounting irregularities. (Id. at Y 72.) Furthernore, none of
the termnated individuals, except for Blount, clainmed to have a
disability or had previously filed a charge of discrimnation.
(Id. at 93.)

Bl ount denies that he ever stole any noney from D. Canale.
(Aff. of Blount at 1Y 8-9.) On February 11, 2002, he filed a
second Charge of Discrimnation with the EEOCC and the Tennessee
Human Ri ghts Commi ssion all egi ng that he was di scri m nat ed agai nst
inretaliation for filing a prior charge of discrimnation agai nst

his enployer and discrimnated against on the basis of his

1 Blount asserted in his affidavit that the policies at D
Canal e kept changing and cites his own deposition at 105, line 15
to support his assertion. That page, however, only refers to how
the policy at D. Canal e had al ways been to get trucks off the
road by 6:00 PM and does not address how systens at D. Canal e
kept changi ng over tine.
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di sability, major depression, in violation of the ADA. (Id., EX.
Blount 4.) Since working for D. Canale, Blount has been taking
anti-depressant nedication to control his alleged major depression
and to help himcope with day-to-day living. (Id. at f 108.) He
has lived independently in his small hone prior to and after
working for D. Canale. (1Id. at Y 109; Aff. of Blount at § 109.)
He can feed hinself and wash his own |aundry. (rd. at 110.)
Bl ount asserts that he is too fatigued to now the lawn. (Bl ount
Dep. at 145.) Bl ount worked for Waste Managenent eight to ten
hours per day, five days a week driving a garbage truck until he
recently had to stop driving a conmercial vehicle. (Blount Dep. at
144-46; Aff. of Blount at § 21.) He clains that his nedici ne makes
hi m sl eepy, and it caused himto run a red light. (Aff. of Bl ount
at § 21.) Blount currently works at a Fam |y Dol | ar Store stocking
shelves and is able to interact with others on a social |evel
(1d.; Defs.’ Statenent of Undisputed Material Facts at | 95.)

Bl ount received his Right to Sue letter fromthe EECC on July
30, 2002. Blount filed suit against D. Canal e and the i ndividual
def endants on Cctober 23, 2002. D. Canal e and the defendants fil ed
this notion for summary judgnent in response.

ANALYSI S

In support of its notion for summary judgnent, D. Canal e and
the individual defendants argue seven primary grounds: (1) that
Bl ount cannot establish a prima facie Title VII case; (2) that D
Canal e had | egi ti mat e and non-di scrim natory reasons for suspendi ng
and termnating Blount’s enploynent; (3) that Blount cannot show
that D. Canal e’ s reasons for suspendi ng and term nati ng Bl ount were

pretextual; (4) that Bl ount cannot establish a prim facie case of
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retaliation under Title VII; (5) that Blount cannot establish a
hostile work environnent under Title VII; (6) that Blount has
abandoned his discrimnation claim under the ADA; and (7) that
Bl ount cannot show that he is disabled wthin the nmeaning of the
ADA or that his depression substantially limts a mjor life
activity.

In response, Blount insists that a genuine issue of materia
fact exists concerning his ability to establish a prim facie case
of racial discrimnation, retaliation, and hostil e work environnent
under Title VIl and term nation of enploynment under 42 US.C 8§
1981. Furthernore, Blount argues that any evidence that D. Canal e
and the individual defendants offer to establish that his
suspension and term nation were |legitinmate and non-di scrim natory
is pretextual. Blount, however, failed to respond to D. Canale’s
argunments concerning his inability to establish a claim for
di sability discrimnation under the ADA.

A. Sumuary Judgnent St andard

Summary judgnent “shall be rendered forthwith” if the
pl eadi ngs, discovery materials, and affidavits on file "show t hat
there is no genuine issue as to any material fact and that the

nmoving party is entitled to a judgnent as a nmatter of |aw. FEeD.
R CGv. P. 56(c). The court's function is not to weigh the
evi dence, judge credibility, or in any way determ ne the truth of
the matter, but only to determ ne whether there is a genuine issue
for trial. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249
(1986). “[T]here is no issue for trial unless there is sufficient
evi dence favoring the nonnoving party for a jury to return a

verdict for that party. . . . If the evidence is nerely col orable,
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or is not significantly probative, sumary judgnent nmay be
granted.” Id. at 249-50 (internal citations omtted). Al
evi dence, facts, and “any inferences that may perm ssibly be drawn
fromthe facts nmust be viewed in the light nost favorable to the
nonnmovi ng party.” Kocsis v. Multi-Care Mgmt., Inc., 97 F.3d 876,
882 (6th Cir. 1996) (citing Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U. S. 574, 587 (1986)). Furthernore, entry of
summary judgnment is appropriate “against a party who fails to make
a showing sufficient to establish the existence of an elenent
essential to that party’s case, and on which that party will bear
t he burden of proof at trial.” Celotex Corp. v. Catrett, 477 U.S.
317, 322 (1986).

B. Title VII Race Discrimnation

_ Title VIl of the Cvil R ghts Act of 1964 prohi bits enpl oyers
from discrimnating “against any individual with respect to his
conpensation, terns, conditions, or privileges of enploynent,
because of such individual’s race . . . .” 42 U S C. § 2000e-
2(a)(1). Inthe Sixth Crcuit, courts foll owthe McDonnell Douglas
Corp. v. Green, 411 U S. 792 (1973) and Texas Department of
Community Affairs v. Burdine, 450 U.S. 248 (1981), burden-shifting
anal ysi s when analyzing a Title VII claimwhen there is no direct
evi dence of discrimnation. Policastro v. Northwest Airlines,
Inc., 297 F.3d 535, 538 (6th G r. 2002); see Hollins v. Atlantic
Co., 188 F.3d 652, 658 (6th Cr. 1999). To prove a prima facie
case of racial discrimnation, the plaintiff nust establish the
following four elenents: (1) that he is a nmenber of a protected
class, (2) that he was qualified for the position, (3) that he

suffered an adverse enpl oynent action, and (4) that he was repl aced
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by a nmenber outside the protected class or was treated |ess
favorably than a simlarly situated individual outside his
protected cl ass. See St. Mary’s Honor Ctr. V. Hicks, 509 U. S. 502,
506 (1993); Johnson v. Univ. of Cincinnati, 215 F3d 561, 572-73
(6th Gr. 2000). Once the plaintiff has established his prina
faci e case, the burden shifts to the enployer to “articul ate sone
| egitimate, nondiscrimnatory reason” for its actions. McDonnell
Douglas, 411 U S. at 802; Hollins, 188 F.3d at 658 (citation
omtted); see also Lynch v. Freeman, 817 F.2d 380, 388 (6th Gr.
1987). In turn, the plaintiff nust then prove “by a preponderance
of the evidence” that the enployer’s proffered reasons were a
pretext for its discrimnatory conduct. Kocsis, 97 F.3d at 883
(quoting Burdine, 450 U. S. at 252-253). However, the plaintiff has
the ultimate burden of “persuading the trier of fact that the
def endant intentionally discrimnated” agai nst hi mand that burden

remains with the plaintiff at “all times.” Burdine, 450 U S. at
252- 253.

1. Title VII Prima Facie Case

__In the present case, Blount clainms that he experienced
discrimnation at D. Canale on the basis of his race in the
foll owi ng respects: (1) he was questioned about his sales; (2) he
was threatened with a shorter route; (3) he was deni ed additional
hel p when requested; (4) his claimfor workers’ conpensation and
| ong-termdi sability paynents were interfered with; (5) his return-
to-work notices were not honored; (6) he was suspended; and (7) he
was eventually term nated. Bl ount bears the burden of show ng
evi dence sufficient to establish the elenments of a prinma facie case

of racial discrimnation under Title VII for each of the alleged
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discrimnatory acts |isted above. At issue in the present case is
whet her Bl ount suffered adverse enpl oynent action for the acts of
di scrimnation alleged, not including his suspension and
term nation, and whether Blount was treated |ess favorably than
other simlarly situated enpl oyees outside of his protected cl ass.

a. Wirkers' Conpensation and Long-Term Di sablity Benefits

First, Blount asserts that D. Canal e di scri m nated agai nst him
by delaying the receipt of his long-term disability benefits.
Bl ount, however, has the burden of denonstrating to the court that
the alleged delay was an “adverse enploynent action” under the
third prong of his prima facie case. To establish the materially
adverse enploynent action requirenent of a prima facie case of
discrimnation, “a nmaterially adverse change in the terns and
conditions of enploynment nust be nore disruptive than a nere
I nconveni ence or an alteration of job responsibilities” and “m ght
be indicated by a . . . material |oss of benefits.” Hollins v.
Atlantic Co., 188 F.3d 652, 662 (6th Cr. 1999) (quoting Crady v.
Liberty Nat’l Bank & Trust Co. of Indiana, 993 F.2d 132, 136 (7th
Cr. 1993)). Bl ount would possibly have an argunent that he
suffered adverse enploynent action if his long-term disability
benefits had been denied; however, his receipt of the disability
check was only del ayed by one nonth. The court does not find that
such a small delay is equivalent to a materially adverse change in
the terns and conditions of enploynent. Blount has failed to
establish that he suffered a material delay in benefits, much | ess
a “material |oss of benefits” because he was suspended and wor ki ng
at Goldsmth's departnent stores during the period that he clains

his disability check was del ayed. Mreover, Blount has shown no
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evidence to support his assertion that the delay was based on a
racially discrimnatory notive.

As for the denial of Blount’s workers’ conpensation benefits,
Bl ount’ s claimthat Wwod interfered with those benefits is based on
all eged double hearsay coupled with Blount’s conjecture and
personal beliefs. Blount has offered no evidence to support his
cl ai m except for the statenents Leann, who worked for D. Canale’s
wor kers’ conpensation carrier, nmade to hi mconcerni ng what Tom Wod
told her. As the court noted above in the section addressing the
undi sputed material facts in this case, the court will not consider
statenments that do not satisfy the “personal know edge” requirenent
set forth in Rule 56(e) of the Federal Rules of G vil Procedure.
Accordingly, Blount has not presented sufficient evidence to
establish a genuine issue of material fact as to whether D. Canal e
interfered with his long-termdisability paynments or his claimfor
wor kers’ conpensati on.

b. Return-to-Wrk Notices

Bl ount clains that the managenent at D. Canal e discrim nated
agai nst him because they would not honor his return-to-work
notices. To carry his prima facie burden, Blount nust show that
other sim |l arly-situated enpl oyees outside his protected cl ass were
treated nore favorably. Blount does not dispute that when he net
with Wod and Canale to discuss his return to work that he was
still on suspensi on pendi ng conpl etion of D. Canal e s i nvestigation
into his threats of violence. He also does not dispute that during
the neeting, he presented two conflicting return-to-work notices,
one from his treating psychol ogi st dated January 2, 2002 and one

fromhis psychiatri st dated October 31, 2001. Bl ount, however, has
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not presented any evidence that any other simlarly situated
enpl oyee at D. Canal e was treated any differently than he was, nmuch
|l ess a simlarly-situated enpl oyee outside of his protected cl ass.
Furt hernore, Blount has not set forth any facts indicating that D
Canale’'s alleged refusal to return him imediately to work was
based on a racially discrimnatory notive. Accordingly, Blount has
failed to establish the fourth elenment of his prima facie case as
to D. Canale’'s failure to reinstate him imediately upon the
presentation of the conflicting return-to-work notices.

C. Bl ount’ s Suspensi on and Term nati on

_ Wthrespect to Blount’s term nation and suspensi on, D. Canal e
argues t hat Bl ount cannot denonstrate that other simlarly-situated
enpl oyees outside his protected class were treated nore favorably. ?
The court agrees. D. Canale termnated not only Blount and four

ot her African-Anmericans but al so ei ght Caucasi ans for the inproper

2D, Canale also argued in its Menorandum of Law in
Support of Its Mition for Summary Judgnent that Bl ount coul d not
denonstrate that he could satisfy the second el enent of his prim
faci e case because he was not “performng at a level that net the
enpl oyer’s legitimte expectations” and was therefore not
qualified for the position. (Defs.” Mem of Law in Support of
Mot. for Sunm J. at 7.) D. Canale relied on the Sixth CGrcuit
deci si on, McDonald v. Union Camp Corp., 898 F.2d 1155, 1160 (6th
Cr. 1990), to support its argunent. The McDonald case, however,
has received criticismoutside of the Sixth Grcuit and has been
cited with caution in the Sixth Crcuit because it allows courts
to “conflate the distinct stages of the McDonell Douglas test.”
See Cicero v. Borg-Warner Auto., Inc., 280 F.3d 579, 585 (6th
Cr. 2002); Boyce v. Newman Mem’l County Hosp., No. 91-4034-C,
1992 W 123692, at *3-4 (D. Kan. May 6, 1992). Having found that
Bl ount cannot establish the fourth elenment of his prim facie
case as to his suspension and term nation, the court need not
det ermi ne whet her Bl ount could establish that he continued to
possess the objective qualifications he held when he was hired at
the tinme of his suspension and term nation.
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route accounting D. Canale discovered through its audit.
Furthernore, Blount failed toidentify any other simlarly-situated
enpl oyees outside his protected class that had allegedly nade
threats to others at D. Canal e and were not suspended pendi hg an
I nvestigation. Accordingly, Blount has failed to establish the
fourth element of his prima facie case as to his suspension and
term nati on.

d. Renmni ni ng Al l egati ons of Discrimnation

Finally, D. Canal e asserts two grounds on whi ch Bl ount cannot
establish race discrimnation wth respect to the alleged
guestioning about his sales, the alleged threat to shorten his
route, or the alleged failure to send himadditional help. First,
D. Canal e clains that Blount cannot denonstrate that he suffered a
materially adverse change in the terns or conditions of enpl oynent
as a result of his enployer’s actions. As noted above in the
court’s analysis of Blount’s allegations of interference with his
|l ong-termdisability benefits,

a materially adverse change in the terns and conditions
of enploynent nust be nore disruptive than a nere
i nconveni ence or an alteration of job responsibilities.
A materially adverse change might be indicated by a
termnation of enploynment, a denotion evidenced by a
decrease in wage or salary, a less distinguished title,
a material loss of benefits, significantly dim nished
mat eri al responsibilities, or other indices that m ght be
unique to a particular situation.

Hollins, 188 F.3d at 662. The court finds that Blount’s
al l egations that D. Canal e di scri m nat ed agai nst hi mby questi oni ng
hi m about his sales, threatening to shorten his delivery route, or
failing to send him additional help on one occasion do not

establish that he suffered a materially adverse change in the terns
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and conditions of his enploynent. As the defendants illustrated to
the court, every action taken by an enpl oyer that nakes an enpl oyee
“unhappy or resentful” is not an adverse enpl oynent action and does
not trigger Title VIl protection. See Primes v. Reno, 190 F. 3d
765, 767 (6th Cir. 1999). Qherwi se, “[p]aranocia in the workpl ace
woul d replace the prima facie case as the basis for a Title VI
cause of action.” Id.

Second, D. Canale argues that Blount cannot establish that
other simlarly-situated enpl oyees outside his protected cl ass were
treated nore favorably with respect to the renmaining all egati ons of
di scri m nation. To “make a conparison of a discrimnation
plaintiff’s treatnent to that of non-mnority enployees, the
plaintiff nmust show that the ‘conparables’ are simlarly-situated
in all respects.” Mitchell v. Toledo Hosp., 964 F.2d 577, 583 (6th
Cir. 1992) (quoting Stotts v. Memphis Fire Dep’t, 858 F.2d 289 (6th
Cir. 1988)) (enphasis in original); but see Noble v. Int’l Brinker,
Inc., 175 F. Supp. 2d 1027, 1037 (S.D. Ohio 2001) (limting
Mitchell and saying that a plaintiff nust show that a “conparabl e”
is simlarly situated in “all relevant respects”). Accordingly,
the individuals with whomthe “plaintiff seeks to conpare his/ her
treatment nust have dealt with the sane supervisor, have been
subj ect to the sane standards and have engaged in the sane conduct
wi t hout such differentiating or mtigating circunmstances that woul d
di sti ngui sh their conduct or the enployer’s treatnent of themfor
it.” Mitchell, 964 F.2d at 583.

Bl ount clains that Caucasian enpl oyees were not questioned
about their sales by Caruso and that WIllians sent help to

Caucasi an sal es persons when they requested assistance. However,
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he has not identified one Caucasian enployee who dealt with the
same supervisor, was subject to the sane standards, and engaged in
the same conduct he did without differentiating or mtigating
circunstances that would distinguish the Caucasian enployee’s
conduct or the enployer’s treatnent of that enployee for such
conduct . Furthernore, when Blount was questioned specifically
about WIlianms sending additi onal help to Caucasi an drivers, Bl ount
responded that both Caucasian and African-Anmerican enployees
received additional help. The court finds that Blount has failed
to show that the “conparables” were simlarly situated to himin
all relevant respects.__

Havi ng found insufficient evidence of an adverse enpl oynent
action taken on behal f of D. Canale or that Blount was treated | ess
favorably than simlarly-situated enployees outside of his
protected class, the court concludes that Blount has failed to
establish two of the essential elenents of a prima facie case of
racial discrimnation for which he has the burden. Havi ng
determ ned that Bl ount has not established a prina facie case of
race discrimnation in this action, the court finds it unnecessary
to determ ne whether D. Canale had a legitimte, nondiscrimnatory
reason for Blount’s suspension and term nation and whether D
Canal e’ s reason was pretextual

C. Termnation of Enploynent Under 42 U S.C. § 1981

Blount also argues that D. Canale and the i ndividual
def endants termnated himin violation of 42 U S C § 1981. A
claim of racial discrimnation brought under 42 U S.C. 8§ 1981 is
anal yzed under the sanme framework and burden shifting analysis as

a Title VIl racial discrimnation claim Alexander v. Local 496,
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Laborers’ Int’l. Union of N. Am., 177 F.3d 394, 418 (6th G r. 1999)
(citing Patterson v. McLean Credit Union, 491 U S. 164, 186
(1989)); Mtchell v. Toledo Hosp., 963 F.2d 577, 582 (6th CGr.
1992) (“The McDonnell Douglas/Burdine formula is the evidentiary
framewor k applicable not only to clainms brought under Title VII
but also to clainms under . . . 42 US. C. 8§ 1981.”); Brack v.
Shoney’s Inc., 249 F. Supp. 2d 938, 946 (WD. Tenn. 2003). For the
reasons stated in the previous section, the court finds that Bl ount
has failed to establish a prima faci e case of racial discrimnation
under 42 U S.C. § 1981.

D. Title VII Retaliation

Title VII prohibits discrimnation agai nst any applicant or
enpl oyee “because he has made a charge, testified, assisted, or
participated in any nmanner in an investigation, proceeding, or
hearing under [Title VII].” 42 U S.C. 8§ 2000e-3(a). To establish
a prima facie case of retaliation, the plaintiff nust show (1)
that he engaged in protected activity; (2) that the defendant knew
of the exercise of the protected activity; (3) that the defendant
t ook an enpl oynent action that was adverse to the plaintiff, or the
plaintiff was subjected to severe or pervasive retaliatory
harassment by a supervisor; and (4) that a causal connection
exi sted between the protected activity and the adverse enpl oynent
action. Morris v. Oldham County Fiscal Court, 201 F.3d 784, 792
(6th Cir. 2000); see E.E.O.C. v. Avery Denison Corp., 104 F. 3d 858,
860 (6th Cir. 1997) (citing Wren v. Gould, 808 F.2d 493, 500 (6th
Cr. 1997)). dearly, Blount engaged in a protected activity when
he filed his first charge of racial discrimnation with the EECC

and Tennessee Human Ri ghts Conmission. It is also clear that D.

27



Canal e took an enploynent action that was adverse to Bl ount when
t hey suspended himand term nated his enploynent. Thus, at issue
in the present case in determ ning whether plaintiff has net his
prima facie burden is whether D. Canal e knew t hat Bl ount had fil ed
a charge of discrimnation with the EEOC on the date that it
suspended hi mand whet her Bl ount’ s suspensi on and term nati on were
causally connected to Blount’s filing of a charge of
di scrim nation.

1. The Suspensi on of Bl ount Enpl oynent

D. Canale sent Blount a notice of his suspension by nmail on
August 22, 2001. Blount filed his first discrimnation charge on
the same day. Blount has failed to set forth any facts indicating
that D. Canal e knew that he was filing a charge of discrimnation
on August 22, 2001. In fact, Wod testified in his deposition that
he placed Blount on suspension before |earning that Blount had
filed a charge of discrimnation. Thus, Blount has failed to
denonstrate sufficient evidence to neet the second el enent of his
prima facie case of retaliation with respect to his suspension.

2. The Term nation of Blount’'s Enploynent

Bl ount’ s enploynent with D. Canale was term nated on January
25, 2002, five nonths after Blount filed his first charge of
di scrim nation. Bl ount has the burden of showing that his
term nation was causally related to his filing of charges. The
Sixth Crcuit has indicated in an unpublished opinion that in order
for a plaintiff to denonstrate a causal connection between the
adverse enploynent action and the protected activity, he *“nust
provi de sufficient evidence for a . . . court to infer that an

enpl oyer woul d not have taken t he adverse enpl oynent action had the
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plaintiff not filed a discrimnation claim” Stein v. Kent State
Univ., 181 F.3d 103, 1999 W 357752, at *7 (6th Cir. 1999) (citing
Avery Denison Corp., 104 F.3d at 861 and Zanders v. Nat’l R.R.
Passenger Corp., 898 F.2d 1127, 1135 (6th Cr. 1990)). Al though
cl oseness in tine may denonstrate a causal connection, “tenpora

proximty alone wll not support an inference of retaliatory
di scri m nati on when there i s no ot her conpel | i ng evidence.” Nguyen
v. City of Cleveland, 229 F.3d 559, 566 (6th G r. 2000) (quoting
Parnell v. West, 114 F.3d 1188, 1997 W. 271751, at *2 (6th Cr. My
21, 1997); see Cooper v. City of N. Olmsted, 795 F.2d 1265, 1272
(6th Gr. 1986) (finding four nmonth period between date of filing
a discrimnation claim and date of discharge insufficient to
support an inference of retaliation). The only evidence that
Bl ount has offered to establish a causal connection for retaliation
is his owm allegation that his suspension and ultimte discharge
were a result of the filing of his discrimnation charge. Blount’s
statenents, however, are insufficient to neet the fourth el enent of
his prima facie case. See Flannery v. Trans World Airlines, Inc.,
160 F.3d 425, 428 (8th Cir. 1998) (finding that the filing of
plaintiff’s own conclusory affidavit w thout specific factual

all egations could not support a casual connection). It is
difficult to conclude that D. Canal e retaliated against Bl ount for
his filing when it retained the sane attitude, albeit a negative
one, toward Blount that it had prior to his filing. Bl ount was
suspended for allegedly meking threats of violence to the
managenent of D. Canal e and ot her enpl oyees on the sane day that he
filed his charge. Furthernore, Blount’s psychol ogi st had cont act ed

D. Canal e managenent to informthem Bl ount shoul d be hospitalized
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because he harbored homcidal feelings toward his co-workers.
Additionally, D. Canale obtained information that Blount, anong
others, had irregularities in his route accounting. Even assum ng
that a tenporal proximty of five nonths is sufficient to
denonstrate a causal connection, tenporal proximty wthout
addi tional evidence is not sufficient for a court to infer that an
enpl oyer woul d not have taken the adverse enpl oynent action had the
plaintiff not filed a discrimnation claim Accordingly, Blount
has not presented any evidence that could reasonably support an
inference that his termnation was in retaliation for his filing
charges with the EECC.
3. Repaynent of Overpaid \Wages

Bl ount alleges in his first EEOCC charge of discrimnation
that D. Canale retaliated against him for accusing his fornmer
supervisor, Null, of race discrimnation. He asserts that he was
forced to repay $400 of overpaid wages in a lunp sum imediately
bef ore Labor Day weekend in August 2000. An enpl oyer cannot
retaliate “against any of his enployees . . . because he has
opposed any practice made an unl awful enpl oynment practice by [Title
VII].” 42 U S.C. 2000e-3(a). To obtain relief under Title VII, a
plaintiff nmust file a charge of discrimnation with the EEOCw thin
180 days of the alleged discrimnation or file a charge with a
state or |local agency within 300 days 42 U S.C. 8§ 2000e-5(e)(1).
Bl ount does not identify a specific date in August of 2000 when
this discrete act of retaliation occurred. However, the
def endants’ counsel has drawn the court’s attention to the fact
that even if the retaliation took place on the very |ast day of

August 2000, Blount failed to file his charge of discrimnation
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until August 22, 2001, approximately two nonths after the 300-day
time limt had expired. (See Defs.’s Mem of Law in Supp. of Mdt.
for Sunmm J. at 12.) Accordingly, Blount’s claimof retaliation as
to the repaynent of overpaid wages is tine-barred and di sm ssed as
such.

4, Bl ount’s Remai ni ng All egations of Retaliation

Bl ount also clains that D. Canale retaliated agai nst him by
interfering with his tinmely receipt of disability benefits,
interfering with his workers’ conpensation claim and failing to
recogni ze his return-to work notices. These issues have been
addressed above in the courts Title VII racial discrimnation
anal ysis and will not be repeated in this section.

F. Hostil e Work Envi r onnent

Bl ount asserts that D. Canal e subjected himto a hostile work
envi ronment when he was harassed because of his race. A hostile
work environnment claimis conprised of a series of separate acts
that collectively constitute one “unlawful enploynent practice.”
42 U.S.C. 8§ 2000e-5(e)(1). In Harris v. Forklift Systems, Inc.,
t he Suprene Court recogni zed that a hostil e work environnment occurs
“Iwlhen the workplace S perneated wth di scrim natory
intimdation, ridicule, and insult, that is sufficiently severe or
pervasive to alter the conditions of the victims enploynment and
create an abusive working environnent.” 510 U. S. 17, 21 (1993)
(internal brackets, quotation marks, and citations omtted); see
also Burlington Indus. v. Ellerth, 524 U S. 742, 754 (1998)
(reaffirmng the “severe and pervasive” test); Faragher v. Boca
Raton, 524 U.S. 775, 786 (1998) (sane). I n determ ni ng whet her

harassnment is sufficiently severe and pervasive, a court nmust
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consider the “totality of the circunstances.” Williams v. General
Motors Corp., 187 F.3d 553, 562 (6th Cir. 1999).

__ To prove a prinma facie case of a hostile work environnent
based on race, the plaintiff nust establish the follow ng five
elenents: (1) he is a nmenber of a protected class; (2) he was
subj ect to unwel cone harassnent; (3) the harassnent was based on
his race; (4) the harassnment created a hostile work environnent;
and (5) the existence of enployer liability. See Williams, 187
F.3d at 560; Hafford v. Seidner, 183 F.3d 506, 512 (6th GCir. 1999).
A hostile work environnment plaintiff nust also neet both a
subjective and an objective test. He nust show that the
environnent “was objectively hostile, and also that [he]
subjectively perceived it to be hostile.” Wwilliams, 187 F.3d at
564 (citing Harris, 510 U.S. at 21 and Faragher, 524 U.S. at 787).
In the present case, D. Canale attacks the third and fourth
el ements of Blount’s prima facie case.

1. Har assnment Based on Race

Bl ount bears the burden of showing that the conduct he
conpl ains of occurred on account of his race because Title VII was
not intended to serve as a “general civility code.” Faragher, 524
US at 2283-84; see also Oncale v. Sundowner Offshore Servs.,
Inc., 523 U S 75, 80 (1998) (“Title VII does not prohibit all
ver bal or physical harassnent in the workplace; it is directed only
at ‘discrimnat[ion] . . . because of . . . [race].”) Furthernore,
“personal conflict does not equate with discrimnatory aninus.”
Morris v. Oldham County Fiscal Court, 201 F.3d 784, 791 (6th Cr.
2000) . D. Canale has identified several undisputed facts that

support its argunment that any harassnent Bl ount suffered was not
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based on his race. For instance, when Bl ount was questioned in his
deposi tion about the all eged harassnent he experi enced at the hands
of Null and Anderson while working on his first route and the
har assnment experienced at the hands of Taylor on the second route,
he repeatedly attri buted the harassnent to the jeal ousy of his co-
wor kers and supervisors. He clainmed that they harassed hi mbecause
he knew how to sell nore beer than they did and because he was
willing to work harder than they were. Blount did not specify any
events of harassnent that occurred due to his race except for the
comment s nade by Taylor referring to Blount as a “field nigger” and
“house nigger.” Moreover, Blount did not identify any other
I nci dences of harassnent suffered by other African-Anerican
enpl oyees at D. Canale to support his hostile work environnent
claim See, e.g., Jackson v. Quanex Corp., 191 F.3d 647, 660 (6th
Cr. 1999) (“The notion that courts should deem probative the
conduct of an enployer towards an entire mnority group—even when
an i ndividual, and not a group, brings the conplaint—is not newto
[a hostile work environnment analysis].”). Al though Blount clains
that he suffered harassnent at D. Canale on a “daily basis,” he has
failed to provide specific factual information to support his
claim As the defendants have indicated correctly to the court,
nmerely alleging nunerous instances of harassnment in conclusory
terms with no nanmes, tines, or occasions to support the allegations
will not satisfy the plaintiff’s prinma facie burden of establishing
that the plaintiff was harassed on the basis of his race. See
Wixson v. Dowagiac Nursing Home, 87 F.3d 164, 171 (6th Cr. 1996).
2. The Hostile Wrk Environnent

Next, D. Canal e argues that the only incidents “that arguably
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relate to [Blount’s] race are the four alleged coments” that were
made by Blount’s African-Anerican supervisor, Roger Taylor. In
determning whether harassnment s sufficiently severe and
pervasi ve, a court must consider the “totality of the
circunstances.” Williams v. General Motors Corp., 187 F.3d 553,
562 (6th Cir. 1999). These factors may include “the frequency of
the discrimnatory conduct; its severity; whether it is physically
threatening or humliating, or a nere offensive utterance; and
whether it unreasonably interferes with an enployee’s work
performance.” Harris, 510 U. S. at 23. The “nmere utterance of an
epi t het which engenders offensive feelings in an enpl oyee
does not sufficiently affect the conditions of enploynent to
inplicate Title VI1.” 1d. at 21. Additionally, “*sinple teasing,’
of f hand comment s, and i sol ated i nci dents (unl ess extrenely serious)
will not anpbunt to discrimnatory changes in the ‘terns and
conditions of enploynment’ and that ‘conduct must be extrene to
anount to a change in the terns and conditions of enploynent.’”
Hafford, 183 F.3d at 512-13 (quoting Faragher, 524 U.S. at 788.
The court is not persuaded that a trier fact could reasonably
conclude that the comments nade by Taylor anmount to severe and
pervasi ve conduct constituting a hostile work environnent. Bl ount
clainms that he found Taylor’s use of the word “nigger” offensive.
It is undi sputed, however, that Blount al so used the word “nigger”
and had even referred to his supervisor as a “nigger.” Blount also
stated that Taylor referred to hinmself on one occasion as a “house
nigger” and referred to Blount as a “field nigger.” Additionally,
Bl ount stated in his deposition that he had so frequently used the

term “nigger” that he could not determ ne the nunber of tinmes he
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had used the term including at work. (See Blount Dep. at 181.)
Bl ount did note that he tried to refrain fromusing the termwhile
he was in the process of becom ng a Jehovah’s Wtness. (Id.)

As D. Canal e has indicated, Blount’s “own conduct defeats any
cl ai mt hat he subjectively found t he work environnent hostil e based
on the four alleged comments.” (Defs.” Mem of Law in Supp. of
Mot. for Summ J. at 15.) D. Canale has also provided the court
with two cases fromthe Eighth Circuit to support their position
that a plaintiff cannot clai mharassnent based on an of fensive term
he uses hinself. In Scusa v. Nestle U.S.A. Co., 181 F.3d 958, 967
(8th Gr. 1999), the court found that the plaintiff’s claim of
hostil e work environment “[fell] flat inlight of the fact that she
engaged in the very type of conduct about which she now conpl ai ns,
a fact that she does not attenpt to refute.” Anot her case
reaffirmed the Scusa decision court and held that a “plaintiff
cannot create a genuine issue of nmaterial fact with regard to
unwel cone behavi or when she engages in the conduct conpl ained
about.” Hocevar v. Purdue Frederick Co., 223 F.3d 721, 736 (8th
Cr. 2000) (Beam J., and G bbons, J., concurring). Although the
cases D. Canal e presented dealt with sexual harassnent, the court
finds that the reasoning in those cases applies equally to the case
at hand. Accordingly, the court is not persuaded that Bl ount found
Tayl or’ s remarks subj ectively of fensive because he frequently used
the sanme terns hinself.

_ Furthernore, looking at the totality of the circunstances,
Tayl or’s coments did not occur frequently, were not particularly
severe, nor were they physically threatening. Al t hough Bl ount

subjectively asserted in his affidavit that he found Taylor’s
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coments offensive, Taylor’s four, isolated coments would not
unreasonably interfere with Blount’s ability to perform his job
when using an objective standard. Compare Burnett v. Tyco Corp.,
203 F.3d 980, 984 (6th Cir. 2000) (holding that three sexually
of fensive remarks by plaintiff’s personnel nanager spread out at
beginning and end of six-nonth period were not comonpl ace,
ongoing, or continuing, and therefore were not pervasive
di scrimnatory conduct), with Jackson, 191 F.3d at 658-60 (finding
racially hostile work environnent where plaintiff established
persistent racial slurs and graffiti as “conventional conditions on
the factory floor”). Consequently, Blount fails to denonstrate an
obj ectively or subjectively abusive or hostile work environnent.
Even though Taylor’s comments were i nappropriate and shoul d not be
condoned, they do not rise to the I evel of severity that Title VII
seeks to prevent.

G Discrimination on the Basis of Disability Under the ADA

_ In his final claimof discrimnation, Blount asserts that D.
Canal e di scri m nat ed agai nst hi mon the basis his disability, which
is depression. The ADA prohibits discrimnation in enploynent on
the basis of an actual or perceived disability or the record of
having had a disability. See 42 U . S.C 8§ 12101. A disability under
the ADA is defined as (1) “a physical or nental inpairnment that

substantially limts one or nore of the major life activities of

such individual;” (2) “a record of such an inpairnent;” or (3)
“being regarded as having such an inpairnent.” 42 U.S.C. §
12102(2).

In the present case, D. Canale only attacks Blount’s claim

that his depression qualifies as a disability under the ADA because
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Bl ount has not alleged in his First Amended Conplaint that D.
Canal e regarded himas “having such an inpairnment” or that he has
a “record of such inpairnment.” For the purposes of this notion, D.
Canal e does not dispute that Bl ount was di agnosed with and treated
for depression. However, D. Canal e clains that Bl ount’s depression
does not make his disabled under the ADA and that he cannot
denonstrate that his inpairnment substantially limts a major life
activity.

__ The EECC has promulgated regulations defining “mgjor life
activities” to include functions such as caring for oneself,
perform ng manual tasks, wal king, seeing, hearing, breathing, and
wor ki ng;  however, the list is not exhaustive. 29 CF.R 8
1630.2(i); Penny v. United Parcel Servs., 128 F.3d 408, 414 (6th
Cr. 1997). A personis “substantially limted” if the individual
“is unable to performa major life activity that the average person
in the general population can perforni or is “significantly
restricted as to the condition, manner, or duration” under which
t he average person in the general popul ation can performthat sane
major life activity. See 29 C.F.R 8 1630.2(j)(1). The
regul ations go on to say that the following factors should be
considered in determ ning whether an individual is substantially
limtedinamjor life activity: (1) “[t]he nature and severity of
the inpairnment;” (2) “[t]he duration or expected duration of the
impairnment;” and (3) “t[]he permanent or long terminpact, or the
expected pernmanent or long term inpact of or resulting fromthe
impairment.” Id. at § 1630.2(j)(2). Furthernore, in the major
life activity of working, the inability to perform a “single,

particul ar job does not constitute a substantial limtation.” Id.
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8§ 1630.2(j)(3).

_ Athough the court recognizes that the determ nation of
whet her Blount is disabled requires an “individualized inquiry,”
the “burden remains with the plaintiff to point to sonme credible
evidence that [he] is significantly restricted in [his] ability to
performeither a class of jobs or a broad range of jobs in various
classes as conpared to the average person having conparable
training, skills, and abilities.” Cutler v. Hamden Bd. Of Educ.,
150 F. Supp. 2d 356, 360 (D. Conn. 2001) (quoting Sutton v. United
Air Lines, Inc., 527 U S. 471, 482 (1999)) (citing 29 CF.R 8§
1630. 2(f)(3)(i). Blount has come forward with nothing to refute D.
Canal e’s argunent that his depression does not qualify as a
disability wunder the ADA or that his depression does not
substantially limt amajor life activity. In Blount’s response to
D. Canale’s notion for sunmary judgnent, he only addresses his ADA
claimand D. Canale’s argunment in two paragraphs of his response.
Par agr aph ei ghteen states inits entirety the followi ng: “Plaintiff

was under doctor’s care for depression and Defendants knew

plaintiff was under doctor’s care. Def endants have personal
contact with plaintiff [sic] doctor. There was comruni cation
bet ween defendants and plaintiff [sic] physician.” (Pl."s Mem of

Law i n Supp. of Resp. to Defs.” Mot. for Sunm J. at 4.) Paragraph
ni net een goes onto state inits entirety that “[i]n fact, TomWod,
a Vice President, actually visited the doctor and plaintiff while
plaintiff was in the hospital being treated for depression.” (Id.)
In the affidavit Blount filed with his response, he only briefly
addressed his depression. He noted that he was being treated for

it, that he was tired and exhausted, that he “believe[d] a certain
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anmount of social interaction” helped his condition; that he did not
have “al |l eged” depression; and that his nedicine nade hi m sl eepy
and tired. (Blount Aff. at 1Y 12, 18, 20, 22.) Additionally, he
noted that at tines he does nothing but sleep because his nedicine
makes it al nost inpossible for himto do anything;, however, he
clains that w thout the nedication his condition was nuch worse.
(rd. 1 22.) In his affidavit, he clains that he had to stop
driving a comercial vehicle when he was working for Waste
Managenent because the nedicine he takes for his depression nmade
him drowsy and he ran a red light while driving. (rd. 1 21.)
Bl ount notes that after that incident, he found a job at the Fam |y
Dol | ar Store stocking shel ves and currently works in that position.
(1d.)

The court finds that none of the evidence presented by Bl ount
refutes D. Canal e’'s argunent that his ADA cl ai mshoul d be di sposed
of on its notion for sunmary judgment, much | ess establishes that
he was disabled within the neaning of the ADA Bl ount has not
identified a single ngjor |ife activity that has been |imted, much
| ess “substantially” limted. Blount has failed to clear the first
“hurdle” of any ADA claim See Penny, 128 F.3d at 414-15
(affirmng grant of summary judgnment on ADA claimwhere plaintiff
failed to create a triable issue regarding whether he was
substantially limted in mor |ife activity of walking).
Accordingly, D. Canale’s notion for summary judgnent is granted as
to Blount’s claimof disability discrimnation under the ADA.

CONCLUSI ON
For the reasons stated above, this court finds that Bl ount has

failed to establish a prina facie case of racial discrimnation
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under Title VIl or 42 U S.C. § 1981. Blount’'s failure to establish
a prima facie case makes it unnecessary for the court to reach the
questions of whether D. Canale had a |l egitimte, nondiscrimnatory
reason for the reassi gnment and whet her that reason was actually a
pretext. The court also finds that Blount failed to establish a
prima facie case of retaliation and hostile work environnent.
Finally the court finds that Blount is not disabled within the
meani ng of the ADA and that his depression does not substantially
limt a major life activity. Accordingly, D. Canale s notion for
summary judgnent is granted.

ITI1S SO ORDERED this *** day of Novenber, 2003.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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